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STATEMENT OF INTEREST OF AMICI 

The Texas Association of Business is the leading employer 

organization in the state.  Representing companies from the largest 

multi-national corporations to small businesses in nearly every 

community across Texas, TAB has worked for more than 85 years to 

improve the state’s business climate and to help make our economy the 

strongest in the world.  TAB’s interest in this case is simple:  The 

Association opposes regulatory actions—like the TABC’s single share 

interpretation—that harm the Texas economy and job creation for no 

good reason. 

McLane Company, Inc. was founded in 1894 in Cameron, Texas, 

and today is headquartered in Temple, Texas.  It has grown from local 

merchant to nationwide distribution and logistics company and supply 

chain services leader, providing grocery and foodservice supply chain 

solutions for convenience stores, mass merchants, drug stores, and 

restaurants throughout the United States.  It is also the perfect 

illustration of the absurdities of TABC’s single share theory. 

One of the company’s subsidiaries, McLane Beverage Distribution, 

Inc., applied for a TABC license to engage in the wholesale distribution 
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of alcohol.  TABC rejected the license application based on its absurd 

interpretation of the state’s tied house laws.  McLane Beverage 

Distribution, Inc. does not engage in any other tier of the alcohol 

industry, nor does it control any other business that does so.  TABC 

nevertheless rejected the application because McLane Beverage 

Distribution, Inc., is a wholly owned subsidiary of McLane Beverage 

Holding Inc., which is a wholly owned subsidiary of McLane Company, 

Inc., which is a wholly owned subsidiary of Berkshire Hathaway, Inc.  

Berkshire Hathaway Inc. is chaired by renowned investor Warren 

Buffet and is one of the largest publicly traded companies in the world.  

And Berkshire Hathaway happens to own less than five percent of stock 

in numerous companies—including companies like Wal-Mart Stores, 

Inc., that may own shares in other companies that have TABC retail 

licenses. 

No one could plausibly contend that Berkshire Hathaway’s 

ownership of stock in Wal-Mart Stores, Inc. poses even a remote threat 

under the Texas tied house laws.  TABC has nevertheless rejected the 

license sought by McLane Beverage Distribution, Inc., on the ground 
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that its distant corporate owner, Berkshire Hathaway, happens to own 

some stock in Wal-Mart.1 

                                            

 1 Pursuant to TEX. R. APP. P. 11(c), Amici disclose that any fees paid to counsel in 
connection with the submission of this brief are being paid by Amici. 
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INTRODUCTION 

Texas law regulates the distribution and sale of alcohol under a 

series of provisions commonly known as the three-tier system.  That 

system is premised on a simple principle:  No person or entity should be 

allowed to control or influence the business operations of more than one 

tier of the alcohol distribution system—namely, manufacturing, 

wholesale distribution, and retail sales to the end consumer. 

The Texas Alcoholic Beverage Commission took these laws to an 

absurd and lawless extreme, however, when it suddenly began to 

prohibit certain individuals or entities from owning even a single share 

of stock in two companies that operate in two different tiers of the 

alcohol distribution system. 

In both the district court and the court of appeals below, the 

Commission defended its irrational “single share” interpretation.  Now 

that it is subject to this Court’s review and authority, however, the 

Commission has chosen to stop defending its single share theory. 

The agency’s change in position is wise.  Yet questions remain. 

If the Commission is prepared to confess error, that would be a 

welcome development.  After all, the single share interpretation is not 
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only wrong as a matter of law—it is absurd as a matter of common 

sense.  Indeed, in a world of ubiquitous mutual funds and broadly 

owned companies, the Commission’s single share theory (if taken 

seriously, and enforced consistently) amounts to de facto prohibition—a 

result the Texas Legislature surely did not intend. 

But that is not quite what the Commission is doing.  To be sure, 

the Commission no longer defends its single share theory.  But it 

refuses to disavow it.  To the contrary, to this day, the Commission 

continues to enforce its single share interpretation selectively, against 

only certain new applicants (such as Amici Curiae, as well as 

Petitioner)—while suspiciously burying its head in the sand when it 

comes to incumbent license holders, who continue to openly and 

notoriously violate the single share principle. 

So the evolution in the Commission’s official legal position is 

curious, to say the least.  Two possible theories might explain things. 

If the Commission is simply trying to evade this Court’s review 

and authority, in an ill-advised grab of power to pick winners and losers 

in the Texas economy, that would be unprincipled and indefensible in a 

free market. 
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A more benign interpretation of the Commission’s behavior might 

be this:  The agency knows full well that what it is doing is wrong—that 

is why it no longer defends its position before this Court.  But it will 

nevertheless continue to (selectively) apply its single share 

interpretation, unless and until this Court declares it wrong as a matter 

of Texas law—as if the Commission is simply waiting for this Court to 

issue such an order. 

This Court should do exactly that:  grant the petition, reject the 

Commission’s single share interpretation, and remand for further 

proceedings under a control or influence standard of enforcement. 

ARGUMENT 

I. TABC’s Single Share Interpretation Is Wrong as a Matter of 
Texas Law. 

The Texas Alcoholic Beverage Code forbids a business in one tier 

from having an “interest” in a business in another tier.   

Before the district court, the Commission construed the term 

“interest” to include even just “one share of stock.”  1 RR 58, 69 

(attached as App. A).  And the Commission continued to defend its 

single share theory before the court of appeals.  TABC Ct. App. Br. 24. 
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In this Court, however, the Commission has declined to defend its 

single share interpretation.  And for good reason:  It makes no sense. 

As the Commission itself acknowledges, and as the court of 

appeals explained, Texas courts interpret statutory terms in “context”—

not in a vacuum.  TABC Br. 25.  The “cardinal rule of statutory 

construction is to ascertain and give effect to the Legislature’s intent.”  

Klein v. Hernandez, 315 S.W.3d 1, 6 (Tex. 2010) (citation omitted).  

Courts do so, not by examining words in isolation, but by “look[ing] to 

the entire Act in determining the legislature’s intent with respect to a 

specific provision.”  Taylor v. Firemen’s & Policemen’s Civil Serv. 

Comm’n of City of Lubbock, 616 S.W.2d 187, 190 (Tex. 1981) (citing 

State v. Terrell, 588 S.W.2d 784, 786 (Tex. 1979)). 

In short, context matters.  And in the tied house context, 

“interest” means “control or influence.”2 

                                            

 2 The Commission attempts to avoid review of its single share theory, by 
suggesting that the issue is somehow “unripe.”  TABC Br. 55.  But the single 
share principle was the Commission’s entire theory of the case before the district 
court.  And the Commission continued to defend its single share interpretation 
before the court of appeals.  It is only now, before this Court, that the 
Commission has suddenly decided to stop defending its single share 
interpretation.  But notably, the Commission to this day declines to disavow its 

[Footnote continued on next page] 
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1. The Commission no longer defends the single share 

interpretation, and for good reason:  The proper meaning of “interest” 

depends on context.  And in this context, it means the ability to “control 

or influence” business operations—not ownership of a single share of 

stock. 

To take one example well familiar to attorneys and judges, some 

courts require litigants to file a certificate of “interested” persons.  See, 

e.g., FED. R. APP. P. 28.2.1.  So imagine that a particular corporation is a 

party in a particular case.  Must every investor in that corporation be 

identified in the certificate, on the ground that each investor has a 

theoretical “interest” in the case?  Of course not. 

As Webster’s Third New International Dictionary confirms, the 

word “interest” is capable of different meanings, depending on context.  

For example, “interest” can mean “the power of influencing,” or “persons 

                                            
[Footnote continued from previous page] 

single share theory.  To the contrary, the Commission continues to enforce the 
single share interpretation against certain new applicants. 

  So the issue is not only ripe for review—it demands resolution.  The business 
community has a right to know what the law is, just as Texas courts have the 
right to review the Commission’s enforcement actions and legal positions to 
determine their validity. 
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effectively controlling an enterprise or dominating a field of activity.”  

WEBSTER’S THIRD NEW INTERNATIONAL DICTIONARY 1178 (2002).  See 

also id. (defining “interest” as “the dominating group of owners in a 

field of business, industry, or finance”). 

“Control or influence” is the most appropriate definition of 

“interest” in the tied house context.  After all, as Texas courts have 

repeatedly confirmed, the purpose of tied house laws is to prevent 

“vertical integration” in the alcohol industry—that is, to prevent a 

single person or entity from “controlling” or “influencing” business 

operations in more than one tier.  See, e.g., Neel v. Tex. Liquor Control 

Bd., 259 S.W.2d 312, 316-17 (Tex. Civ. App.—Austin 1953, writ ref’d 

n.r.e.) (“The liquor control legislation enacted in the several states since 

the repeal of the Eighteenth Amendment to the Federal Constitution 

has uniformly attempted to prevent a recurrence of the evils that were 

prevalent before prohibition when the large liquor interests controlled, 

through vertical and horizontal integration, the productive and 

distributive channels of the industry.”) (quotations omitted, emphasis 

added); S.A. Discount Liquor, Inc. v. Tex. Alcoholic Beverage Comm’n, 

709 F.2d 291, 293 (5th Cir. 1983) (explaining that the purpose of the 
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prohibition on tied houses is to “‘prevent[] companies with monopolistic 

tendencies from dominating all levels of the alcoholic beverage 

community’”); Dickerson v. Bailey, 87 F. Supp. 2d 691, 703 (S.D. Tex. 

2000) (“A ‘tied house’ arrangement, common during Prohibition, 

involved manufacturers who controlled the distribution and sale of their 

products in a vertical monopoly . . . .”) (emphasis added), aff’d, 336 F.3d 

388 (5th Cir. 2003).3 

                                            

 3 The same is true for tied house laws nationwide.  See, e.g., Foremost Sales 
Promotions, Inc. v. Director, Bureau of Alcohol, Tobacco & Firearms, 860 F.2d 
229, 237 (7th Cir. 1988) (describing federal tied house provision’s “fundamental 
intention to prevent supplier control over retail outlets”) (emphasis added); 
National Distributing Co. v. United States Treasury Dep’t, 626 F.2d 997, 1008 
(D.C. Cir. 1980) (“the [federal] tied house provision was designed to prevent 
control by alcoholic beverage producers and wholesalers over retail outlets”) 
(emphasis added); Mayhue’s Super Liquor Store, Inc. v. Meiklejohn, 426 F.2d 
142, 147-48 (5th Cir. 1970) (“The Florida Supreme Court emphasized that the 
purpose of the ‘Tied House Evil Act’ was to prevent monopoly or control by 
manufacturers or distributors of the retail outlets of intoxicating liquors.”) 
(emphasis added); Ted Sharpenter, Inc. v. Ill. Liquor Control Comm’n, 518 
N.E.2d 128, 130-31 (Ill. 1987) (the “‘tied house’” was a “form of vertical 
integration between beer distributing and retailing [that] allowed the distributor 
to exercise almost complete control over the retailers”) (emphasis added); Tom 
Boy, Inc. v. Quinn, 431 S.W.2d 221, 226 (Mo. 1968) (“The purpose of the 
ordinance is . . . to prevent the so-called tied-house, to prevent, in the liquor 
trade, financial control of the retailer by the wholesaler.”) (emphasis added); 
Pickerill v. Schott, 55 So. 2d 716, 718 (Fla. 1951) (“The purpose of this [tied-
house] Act was to prevent monopoly or control by manufacturers or distributors 
of the retail outlets for the sale of intoxicating liquors.”) (emphasis added); In re 
J.F.D. Enters., 183 B.R. 342, 350 (Bankr. D. Mass. 1995) (explaining that 
Massachusetts law was “designed to avoid the evils of the ‘tied house’, that is, 
the evil resulted from the control by manufacturers, wholesalers, or importers”) 

[Footnote continued on next page] 
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The court of appeals below did not directly pass on the validity of 

the Commission’s single share interpretation.  See Cadena Comercial 

USA Corp. v. Tex. Alco. Bev. Comm’n, 449 S.W.3d 154, 168 (Tex. App.—

Austin 2014, pet. filed).  But it signaled its skepticism of the 

Commission’s position.  As the court “observe[d],” “the Alcoholic 

Beverage Code expressly mandates that the TABC take a risk based 

approach to conducting its enforcement activities with a focus on 

(1) detecting serious violations that impact public safety; (2) monitoring 

entities that have a history of complaints and violations of this code; 

and (3) any other factors the commission considers important.”  Id. at 

168 n.8. (citation and quotation marks omitted). 

The message seems to be this:  The single share interpretation 

appears to violate the Commission’s express statutory mandate to police 

                                            
[Footnote continued from previous page] 

(emphasis added); In re Elsinore Shore Associates, 66 B.R. 708, 717 (Bankr. 
D.N.J. 1986) (acknowledging “the evils of the ‘Tied House’ where manufacturer 
or wholesaler gain control over retail license establishments”) (emphasis added); 
In re Jacobsmeyer, 13 B.R. 298, 300 (Bankr. W.D. Mo. 1981) (“This Court accepts 
the principle enunciated by the Courts of the State of Missouri that the purpose 
of the [tied-house] statute and regulation is to prevent wholesalers from 
controlling retailers by extraordinary extension of credit.”) (emphasis added). 
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“serious violations that impact public safety” and “monitor[] entities 

that have a history of complaints and violations.”  Id.  

2. Other states have confirmed that “interest” means “control 

or influence” in the tied house context. 

For example, Maryland law forbids manufacturers and 

distributors from having “any financial interest” in a retailer.  The 

Maryland Attorney General construes the term “interest” in the tied 

house context to mean “control.”  As the Attorney General has 

explained, “a ‘tied house’ is a retail outlet that is controlled by a 

manufacturer, wholesaler, or other entity in the chain of distribution.”  

Licenses—Interpretation of Term “Financial Interest” in Provision of 

Alcoholic Beverage Law That Prohibits Manufacturers and Wholesalers 

From Having Financial Interest in Retailers, 84 Op. Md. Att’y Gen. 21, 

23 (1999) (emphasis added).4  Accordingly, the Maryland Attorney 

General concluded that “a ‘financial interest’ in the context of a 

prohibition against ‘tied houses’ must connote an interest that includes 

some degree of influence over the activities of the retail business.  

                                            

 4 http://www.oag.state.md.us/Opinions/1999/84oag21.pdf.  
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Relatively insignificant interests, even if they technically amount to 

‘ownership’ of some part of the retail business, do not portend the 

vertical integration of the industry that is forbidden by [Maryland 

law].”  Id. at 26.  So a person who operates in one tier while merely 

owning stock in another tier “does not exercise even minimal control or 

influence over any activities of the licensee, and the interest does not 

pose even a remote threat of creating a ‘tied house.’”  Id. 

Similarly, Arkansas law forbids a manufacturer from “directly or 

indirectly” having an “interest” in a retailer.  ARK. CODE ANN. § 3-3-212.  

The Arkansas Alcoholic Beverage Control Division construed the term 

“interest” to cover only “such a substantial ownership or financial 

interest” that “may tend to influence such licensee to purchase 

beverages from such manufacturer to the exclusion or detriment of 

alcoholic beverages offered for sale by others.”  Arkansas Alcohol 

Beverage Control Rules and Regulations § 2.28(1).5 

Or take New York.  As in Maryland and Arkansas, tied house 

laws in New York “prohibit any entity in one tier from having an 

                                            

 5 http://www.dfa.arkansas.gov/offices/abc/rules/Pages/title2SubtitleE.aspx. 
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interest, directly or indirectly, in an entity in another tier.”  Chenango 

Wine & Liquor, Inc. v. Johnson City Wine Partners, LLC, 2014 WL 

349645, at *3 (N.Y. Sup. Ct. Jan. 30, 2014).  As a New York court 

recently explained, this language must be construed in light of “the 

legislative goals of the Alcoholic Beverage Control Law.”  Id. at *6.  

“[T]he Tied-House laws were implemented to prevent an entity in one 

tier from controlling and/or influencing an entity in another tier.”  Id. 

(emphasis added).  So there is no violation where a licensee simply 

happens to own stock in businesses engaged in other tiers.  As the court 

explained, “if this court were to accept petitioner’s arguments and find 

this pension investment equates to an unlawful interest, then there are 

likely hundreds of package store retail licensees across the state that 

would be disqualified based upon their passive investments in mutual 

funds that have holdings in manufacturers and/or wholesalers 

somewhere down the line in the mutual funds’ vast portfolio.”  Id.  

“[P]ension plan investments do not equate to an interest, either direct 

or indirect, in a manufacturer and/or wholesaler and are not in violation 

of the Alcoholic Beverage Control Law.”  Id.  As Chenango makes clear, 
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the word “interest” has been understood in the tied house context to 

mean “control.”  Id. at *6-*7. 

For its part, in the court below, the Commission relied heavily on 

an Iowa court ruling to justify its “single share” interpretation of 

“interest.”  TABC Ct. App. Br. 22-24.  But even that court acknowledged 

that “numerous jurisdictions have examined this issue under similar 

statutory provisions and concluded a rigid application of the laws 

preventing tied-house arrangements when the corporate connections 

were remote was unreasonable.”  Auen v. Alco. Bev. Div., 679 N.W.2d 

586, 592 (Iowa 2004). 

Indeed, the record in the Iowa case confirms that other states 

have rejected TABC’s view, and instead correctly construe the term 

“interest” in the tied house context to require “control.”  Supplement to 

Appendix at 50-57, Auen v. Alco. Bev. Div., Case No. 02-1762 (Iowa Jul. 

3, 2003) (attached at App. B). 

For example, Kansas law “prohibits manufacturers and 

distributors . . . from having essentially any interest” in any “retailer.”  

Id. at 50;  see also id. at 52.  The Kansas Division of Alcoholic Beverage 

Control concluded that it would grant a license to a manufacturer who 
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possessed a financial interest in a retailer—so long as the manufacturer 

“will not and cannot control” or “have a controlling interest” in the 

retailer.  Id. at 50.  The Division further noted that “many other states, 

with provisions comparable” to Kansas law, have reached the same 

conclusion.  Id. 

Similarly, Kentucky law “provides that distillers shall not be 

directly or indirectly interested in any premises where distilled spirits 

or wine is sold at retail.”  Id. at 53; see also id. at 55.  The Kentucky 

Department of Alcoholic Beverage Control concluded that it would 

grant a license to a manufacturer who possessed a “minority interest” in 

a retailer—so long as the manufacturer “will have no control over the 

activities or policies or practices” of the retailer.  Id. at 53.  “Although 

. . . there is some indirect financial interest . . . it appears the interest is 

remote enough to prevent [the manufacturer] from exerting control or 

from influencing the activities of [the retailer] within the intent of the 

tied house provisions.”  Id. at 53-54. 

Likewise, Michigan’s tied house law prohibits “any financial 

interest, directly or indirectly,” in another tier.  Id. at 60.  The Michigan 

Liquor Control Commission concluded that it would grant a license to a 
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manufacturer—even though the manufacturer possessed, through a 

“series of holding companies,” a double-digit percentage share of a 

retailer, as well as the power to “designate two participants on the nine-

member management committee” of that retailer—so long as the 

manufacturer could not “attain control of the management committee.”  

Id. at 56-57. 

3. The Commission’s single share interpretation also conflicts 

with its own guidance, as well as the agency’s longstanding practice. 

In its Application Guide for Retailers, the Commission informs 

retailers that “[a]n applicant or license/permit holder may have an 

interest, directly or indirectly, in only one level of the alcoholic beverage 

industry, i.e., manufacturing, wholesaling or retailing (see TABC code, 

section 102)”—and that applicants therefore “cannot control, in any 

fashion, the interests of a licensee/permittee at a different level.”  Texas 

Alcoholic Beverage Commission, Application Guide for Retailers, at 42, 

Dec. 2009 (emphasis added).6 

                                            

 6 http://www.tabc.state.tx.us/publications/licensing/GuideRetailers.pdf. 
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Similarly, on its license application form for new businesses, the 

Commission further reaffirms that the applicant “cannot control in any 

fashion the interests of a licensee/permittee at a different level.”  Texas 

Alcoholic Beverage Commission, Form L-B, at 2, June 2012 (emphasis 

added).7 

The existence of this language from the Commission should 

surprise no one.  After all, there are few (if any) companies that would 

qualify for a TABC license, if the Commission consistently enforced its 

single share theory.  Indeed, the record of this case confirms—and 

TABC does not bother to deny—that the Commission has issued 

countless licenses and permits in the past to numerous companies, 

notwithstanding their noncompliance with the single share principle.  

As detailed in a study by Dr. William Charlton, the theory would 

                                            

 7 http://www.tabc.state.tx.us/forms/licensing/L-B.pdf.  What’s more, Amici firmly 
believe that internal Commission documents exist that further repudiate the 
single share theory.  Toward that end, Amici have made a series of requests 
under the Texas Public Information Act seeking such documents from the 
Commission.  Unfortunately, the Commission has continued to resist timely 
compliance with these document requests. 
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disqualify some of the biggest names in American business.  See, e.g., 

CR 200-49; 2 RR 7-38 (attached at App. C).8 

II. Under TABC’s Single Share Interpretation, Countless 
Other Businesses Must Also Lose Their Licenses. 

The Charlton study also powerfully demonstrates why the 

Legislature must have intended “interest” to mean “control,” rather 

than a single share of stock.  After all, if the Court were to adopt the 

Commission’s theory, Cadena and McLane would not be the only two 

companies that will not receive TABC licenses.  Far from it, in fact:  The 

Charlton report confirms the obvious fact that countless other 

businesses must likewise lose their licenses under the Commission’s 

single share interpretation. 

                                            

 8 Amici also agree with Cadena that Texas law respects the corporate form—
including the fundamental principle that different corporate entities must be 
treated as legally distinct, even if one is owned by the other.  Under that 
principle, a shareholder has a financial interest in the monetary value of the 
company, as an investor—but the shareholder does not have a cognizable legal 
interest in the company’s assets.  See, e.g., Reid Rd. Mun. Util. Dist. No. 2 v. 
Speedy Stop Food Stores, Ltd., 337 S.W.3d 846, 854 (Tex. 2011) (“[S]hareholders 
of a corporation are not owners of corporate assets.”); Drilltec Techs., Inc. v. 
Remp, 64 S.W.3d 212, 217 (Tex. App.—Houston [14th Dist.] 2001, no pet.) (a 
parent company does not “have any property interest in its subsidiary’s assets”).  
See generally Cadena Br. 17-32; Cadena Reply Br. 2-6. 
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There is no principled basis for treating the private companies 

listed in the Charlton report differently from Cadena and McLane—and 

the TABC has never bothered to offer any.  Rather, the Commission’s 

sole response to the Charlton study has been that it simply lacks the 

enforcement resources necessary to investigate every applicant and 

identify every violation of its single share principle.  TABC Ct. App. Br. 

35-36. 

Indeed, the Commission has failed to enforce its single share 

interpretation even when presented with facts that plainly disqualify 

current permit holders from obtaining renewal.  As this Court is aware, 

a protest was submitted to the Commission on February 5, 2016 

opposing the renewal of four permits held by Cost Plus of Texas, Inc.  

See Amicus Curiae Letter dated March 8, 2016; Amicus Curiae Letter 

dated April 7, 2016.  Under the Commission’s unfortunate single share 

interpretation, it should be a no-brainer that Cost Plus of Texas is not 

entitled to the renewal of its four permits.  The facts underpinning the 

protest all come from documents filed with the Securities and Exchange 

Commission that are publicly available—and the relevant excerpts are 

attached to the protest letter. 
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Yet, perhaps realizing the obvious absurdity of its single share 

interpretation, the Commission has refused to act.  It has even gone so 

far as to claim that its investigation—which really only involves 

verifying information filed with the SEC—may take up to or more than 

six months.  See Amicus Curiae Letter dated April 7, 2016 App. B.  In 

short, the Commission has apparently decided to stick its head in the 

sand and do nothing, layering an arbitrary enforcement regime atop its 

absurd statutory interpretation.  

But willful blindness is, of course, no answer.  Surely the 

Commission knows that there are countless other businesses that must 

also lose their licenses under its single share theory.  The Commission 

is duty-bound to enforce Texas tied house laws.  So why has the 

Commission taken no action in the face of such open and notorious 

violations of Texas law? 

Enforcement need not be taxing on the Commission’s resources.  

Indeed, it can take just as much (if not more) agency time and effort to 

grant a licensing application as it does to deny one.  The Commission 

already asks all applicants, as part of the application form, to certify 

that they do not “control in any fashion the interests of a 
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licensee/permittee at a different level.”  Texas Alcoholic Beverage 

Commission, Form L-B, at 2, June 2012.  The Commission could simply 

ask all applicants to additionally certify that they do not violate the 

TABC’s single share principle—and to affirm that none of their 

shareholders holds a disqualifying interest in another tier.  And if any 

applicant is unable to make this certification, the Commission can 

simply deny the application without expending any resources.  See also 

TEX. ALCO. BEV. CODE § 101.69. 

And what’s more, even if the Commission willfully blinds itself 

and grants licenses to applicants who violate the single share principle, 

any citizen can demand a response from the TABC by filing a citizen 

protest.  Any citizen, including any business competitor, community 

activist, or teetotaler, can protest the issuance of a license by the TABC 

and bring evidence of a single share violation to the Commission’s 

attention.  TEX. ALCO. BEV. CODE § 61.39.9 

                                            

 9 See also Texas Alcoholic Beverage Commission, Protests: A guide to commonly 
asked questions about protests, Jan. 5, 2009, http://www.tabc.state.tx.us/faq/ 
protests.asp (“TABC’s job is not to take sides but to ensure that applicants meet 
all qualifications to obtain the license or permit,” and “[i]f an investigation 
reveals that legal grounds exist, the [TABC] Legal Department makes the 

[Footnote continued on next page] 
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So make no mistake:  If this Court endorses the Commission’s 

single share interpretation, as put forth in both courts below, then going 

forward, Cadena and McLane will not be the only companies affected.  

Everyone in the Charlton study, and countless others, will lose their 

licenses under the single share theory.  It is unimaginable that the 

Legislature intended to launch such a broad assault on Texas business. 

CONCLUSION 

The Court should grant the Petition for Review, reject the single 

share interpretation, and reverse the judgment below. 

 

                                            
[Footnote continued from previous page] 

decision to go forward with the protest and schedule a hearing,” which will be 
heard by a judge designated by the State Office of Administrative Hearings for 
permit hearings and a county judge for license hearings). 
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1      Q.   20 percent stock interest, correct?

2      A.   (Nodding.)

3      Q.   And if i t  were -- can I get an answer, pl ease?

4      A.   Yes.

5      Q.   And if i t  were 10 percent, i t  would sti l l  be a

6 prohibit ion.

7      A.   Yes.

8      Q.   5 percent, st i l l  a prohibit ion.

9      A.   Yes.

10      Q.   And 1 percent, st i l l  a prohibit ion.

11      A.   Yes.

12      Q.   And even with one share of stock held by FEMSA

13 in Heineken, this prohibit ion in 102.07 would sti l l

14 apply.

15      A.   Yes, but that's not the case.

16      Q.   In the last of these TABC-cited prohibit i ons

17 I 'd l ike you to address is 102.11.  Would you turn to

18 that one with me, please?

19      A.   (Witness complies.)

20      Q.   And does -- does the prohibit ion in 102.1 1

21 specif ical ly apply to a manufacturer?

22      A.   Or a distr ibutor.

23      Q.   Okay.  So in this case, in the f irst read ing,

24 i t  would apply to the Heineken entit ies; is that co rrect?

25      A.   Yes.
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Expert Report of Dr. \Villiam Charlton, Ph.D., CFA and Dr. Stephen Magee, Ph.D.

strategy we reviewed hundreds ofopportunities, ultimately recommending and

managing investments in over twenty companies. For the fund strategy, we considered

over 1,800 funds at a high level, performed due diligence on approximately 400 funds,

and recommended investments in over 50 private equity funds. Post-investment we

maintained relationships with fund managers, assessed their perfonnance, and evaluated

follow-on investments in subsequent funds. As part ofour investment strategy we

closely monitored the portfolio companies in our funds and we would manage their

market risk by establishing short positions in related pub lie companies.

4. Prior to BH, I was an Associate Professor ofFinance at the University ofRichmond in

Richmond, Virginia. Before obtaining my Ph.D. in Finance from the University of

Texas at Austin, I worked for Hewlett Packard for five years as a Field Engineer on their

business computer systems. Additionally, I have an MBA from S1. Mary's University,

San Antonio, Texas, and a BS in Electrical Engineering from Texas A&M University,

College Station, Texas. A copy ofmy current curriculum vitae (CV) is in Exhibit 2,

which includes my professional presentations and publications.

5. I also hold the Chartered Financial Analyst (CFA) designation. To earn the CPA

designation a candidate must pass three levels ofincreasingly intensive exams and

accrue three years of qualified investment management experience. The CFA

designation is a mandatory requirement for many investment professionals and portfolio

management positions and is highly respected in the investments profession. To

maintain the designation a charter holder must complete an annual continuing education

requirement. In addition to holding the CFA designation, I have taught review classes
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Committee for Economics and the Economic Advisory Board to the U.S. Secretary of

Commerce. I have published nearly eighty scholarly articles and am the author of three

books. My scholarly work includes one paper on antitrust economics, four articles on

intellectual property, twelve articles wIDch analyze how prices are set in markets, and

nearly forty articles all tariffs and their effects on prices in markets.

8. My curriculum vitae and a list of testimony for at least the past four years are attached to

ibis report as Exhibit 3.

Ill. Summary of Opinions

The following opinions reflect our understanding of the facts of the case, having read various

pleadings, response to interrogatories, and documents produced during discovery. In

reaching our opinions, we have relied upon facts and data reasonably relied upon by experts

in the fields of economics and investment management.

9. In our opinion there is significant overlapping ownership between the alcoholic

beverage manufacturing and retail tiers in the four Texas public pension funds that we

examined. All fours funds held equity positions in companies licensed to manufacture

alcoholic beverages by Texas, companies licensed to retail alcoholic beverages by Texas

as well as companies that owned premises on which franchisees held licenses to retail

alcoholic beverages. While we have not examined portfolios of other Texas pension

funds, we would expect similar overlap in those funds as well. This demonstrates that it

is possible for investors to have equity ownership positions in companies licensed to

manufacture or retail alcoholic beverages in the state ofTexas, thereby effectively
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bypassing the established three-tier system. Depending on the nature of the independent

party, the overlapping positions across the three tiers ofalcoholic beverages may never

be publicly known.

10. In our opinion there is significant overlapping ownership between companies licensed to

manufacture alcoholic beverages by Texas, companies licensed to retail alcoholic

beverages by Texas, and companies that owned premises 011 which franchisees held

licenses to retail alcoholic beverages. The source of the overlapping ownership that we

were able to document is through the defined contribution and defined benefit employee

retirement plans ofthe respective companies. The overlapping indirect ownership is

through mutual funds that often own substantial amounts of equity in the underlying

alcohol-related companies. The overlapping direct ovmership is most commonly

through the ownership ofcommon equity, principally in the defined benefit retirement

plans. Additionally, it is our opinion that our results are likely an underestimate of the

actual level of overlapping ownership between the alcoholic beverages manufacturing

and retail tiers licensed by the state of Texas. Our re.sults are meant to be illustrative of

the degree of overlapping ownership and are by no means definitive.

11. We were not able to document the level of overlapping ownership within the wholesale

tier because we were not able to identify any public companies licensed to wholesale

alcoholic beverages by the state of Texas. However, any private companies licensed to

wholesale alcoholic beverages by the state ofTexas that offer their employees either

defined contribution or defined benefit retirement plans, will likely have overlapping
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significant overlapping ovmership exists, primarily between the manufacturing and retail

levels ofalcoholic beverages licensees.

Public IVlanufacturers and Retailers of Alcoholic beverages in Texas

16. Our first step in examining the extent of overlapping ownership was to use Yahoo!

Finance to identify public companies that manufacture, wholesale, or retail alcohoL It is

our understanding that wholesalers tend to be private companies and, consistent with

iliat, we were not able to identifY any public alcoholic beverages wholesale companies.

We took the list ofpublic manufacturers and retailers of alcoholic beverages and

identified those companies that do business in Texas either through Yahoo! Finance or

the respective company's website. We further pared the list by eliminating companies

that were not held by any of the Texas public pension funds, the DC plans, the DB plans

or whose holdings were relatively insubstantial across all fund types.

17. We provided this list to counsel who, through TABC records, were able to identify tho

specific licenses and permits associated with the respective companies. Exhibit 4

presents the resultant list of companies licensed to manufacture alcoholic beverages,

licensed to retail alcoholic beverages or who own premises on which others are licensed

to retail alcoholic beverages in the state of Texas and their TABC license infonnation.

The final list contained eleven alcoholic beverages manufacturers licensed by Texas and

twenty-six alcoholic beverages retailers licensed by Texas. The detailed license

information for each of the companies in our sample is given in Exhibit 5.
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Overlapping Ownership in Texas Public Pension Funds

18. The Notice ofProtest from TABC (Exhibit 1) cites following sections ofTABC code in

protesting the application:

Sec. 102.01. (a) In this section, "tied house" means any overlapping
ownership or other pro.b1Dited relationship between those engaged in the
alcoholic beverage industry at different levels, that is, between a
manufacturer and a wholesaler or retailer, or between a wholesaler and a
retailer, as the words Itwholesaler, It "retailer," and lImanufacturer" are
ordinarily used and understood, regardless of the specific names given
penuits under Subtitle A, Title 3, of this code.

Sec. 102.07. (a) Except as provided in Subsections (b), Cd), and (g), no
person who owns or bas an interest in the business of a distiller, brewer,
rectifier, wholesaler, class B wholesaler, winery, or wine bottler, nor the
agent, servant, or employee of such a person, may:
(1) own or have a direct or indirect interest in the business, premises,
equipment, or fixtures of a retailer;

19. Through Texas Public Information Act requests counsel obtained and provided us with

the holdings of four Texas Public Pension Funds: 1) the Permanent University Fund, 2)

Employees Retirement System ofTexas, 3) the Teacher Retirement System, and 4) the

Texas Permanent School Fund. We matched the portfolio holdings in each of these

funds with the list ofpublic companies licensed to manufacture or retail alcoholic

beverages in the state of Texas. Exhibit 6 presents the direct holdings ofeach

respective fund in both manufacturers and retailers.

20. As Exhibit 6 shows, -these four Texas Public Pension Funds have substantial overlapping

ownership of companies licensed to manufacture alcoholic beverages, com.panies

licensed to retail alcoholic beverages, and companies who own premises on which

others hold licenses to retail alcoholic beverages. In total, Texas Public Pension Funds

own over $486 million in alcoholic beverages manufacturers and over $5.3 billion in
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alcoholic beverages retailers or companies who own premises on which others retail

alcoholic beverages. Of note is that this OI:vnership represents overlapping direct

ownership in alcoholic beverages manufacturers and retailers and that those holdings

directly benefit Texas citizens.

21. Of the four Texas Public Pension Funds we examined, all had significant amounts of

overlapping ownership between the manufacturing and retail tiers. Even though this is a

small sample offunds, we have no reason to believe that the results are unrepresentative.

It conforms to our intuition that it would be common for external entities, both public

and private, to hold equity positions in public companies that create overlapping

ownership. This pattem would then create an unavoidable violation of the interpretation

of Sec. 102.01 (a) as described in Exhibit 1. While we only examined the overlapping

O\vnership present in the four Texas Public Pension FWlds, we found the pattern existed

in all four funds and we would expect that similar overlapping ownership pattern would

exist in any well-diversified portfolio.

22. Exhibit 7 presents the market capitalization (the product of the number of outstanding

shares and the share price) of our sample and that of the S&P 500 stock market index.

The market capitalization of our sample is just over $2 trillion while the S&P 500's

market capitalization is approximately $13 trillion. By number, our sample represents

only 7% ofthe compm.ues in the S&P 500, but that small sample constitutes over 16% of

the total market capitalization ofthe S&P 500. Thus, a diversified portfolio would likely

have significant imbedded, and unintentional, overlapping ownership, especially if it

was built on a market capitalization basis.
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23.lnformation provided to US by counsel from TABe records indicates that the state of

Texas is itself a licensed retailer of alcoholic beverages (see Exhibit 5). That the state is

a licensed retailer and holds direct ownership positions in companies licensed to

manufacture alcoholic beverages through the four pension funds we examined would

seem to be inconsistent with the interpretation of the TABC overlapping ownership

limitations presented in Exhibit 1.

24. Exhibit 8 presents the fund sizes of the Texas Public Pension Funds used in this analysis

relative to mutual funds, hedge funds, and private equity funds. As shown in the exhibit,

the Texas Public Funds, while sizable for individual pension funds, are a small fraction

of the overall US. and Worldwide funds (0.56%). While it may be possible to

document the overlapping holdings in public pension funds and mutual funds either

through Freedom ofInformation Act requests or through filings \:villi the SEC, hedge

funds and private equity funds are not subject to the same disclosure requirements. As a

result, there is no mechanism to establish the levels of overlapping ownership in those

funds. That we were not able to identify any public companies licensed to wholesale

alcoholic beverages in the state of Texas leads us to conclude that many wholesalers

may be private companies. In addition to the direct equity ownership we identified, all

four Texas Public Pension Funds have investments in hedge funds and/or private equity

funds. It is possible that private licensed wholesalers as well as additional holdings in

licensed retailers and licensed manufacturers are present in those funds. This could add

additional overlapping oVirncrship between licensed wholesalers, manufacturers, and

retailers to that which we have documented.
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Defined Contribution Plans

25. In the Notice of Protest from TABC (Exhibit 1), the following section was cited:

Sec. 102.01. (c) No person having an interest in a permit issued under
Subtitle A, Title 3, of this code may secure or hold, directly or indirectly, an
ownership interest in the business or corporate stocks, including a stock
option, convertible debenture, or similar interest, in a permit or business of a
pennittee of a different level who maintains licensed premises in Texas.

26. To address the issue of indirect ownership across different levels that maintain licensed

premises in Texas we developed a sample of companies that offer defined contribution

retirement plans to their employees. We then examined the holdings of mutual funds

held by the retirement plans to determine the level of overlapping ownership between

the companies in our sample.

27. Companies that offer defined contribution plans to their employees are required to file

Form 5500 annually with the Department ofLabor Employee Benefits Security

Administration. In addition to providing the plan's assets and liabilities in Form 5500,

the underlying holdings are also given, including the mutual funds offered to employees.

We identified a small sample ofalcoholic beverages manufacturers and retailers licensed

by Texas and companies that own premises on which others hold retai1licenses that

offer defined contribution plans to their employees. We obtained their Fonn 5500 from

the Department ofLabor's EFAST2 on-line database. The plans were chosen on an ad

hoc basis and are meant to be illustrative ofthe overlapping ownership. At the time of

this research, the most recent filing for most of the companies was year-end 2010.

28. Using the identity of the funds obtained from the Form 5500 filings, we then obtained

the N-Q filing of each ofthe mutual funds from the Security and Exchange
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retirement plans. We do not have any information on the private holdings of the

individuals covered by these programs so there could be additional overlapping

ownership through their own personal investment accounts.

31. An advantage ofusing public companies in the analysis above is that we were able to

document the holdings in their defmed contribution retirement plans through the

required filings by various regulatory agencies. Private companies"are not subject to the

same filing requirements. Exhibits 12 and 13 present lists ofcompanies obtained from

LexisNexis that are categorized as either alcoholic beverage manufacturers or

wholesalers by their SIC codes and are based in Texas (note that we have not verified

that these companies hold licenses issued by Texas). We were able to identifY over 90

manufactures and over 750 wholesalers of alcoholic beverages. If the owners or

employees ofthese companies hold mutual funds in their retirement or investment

portfolios and their company is licensed by Texas, it is likely that there would be

overlapping ownership present in their portfolios as welL AB they are not required to

file information on their holdings, there is no way to document any overlapping

ownership.

Defined Benefit Retirement Plans

32. While almost all corporations have switched from offering defined benefit plans to

defined contribution plans, legacy defined benefit plans are still active for grandfathered

active employees and stili hold assets to provide for the benefits of retired employees.

33. AB with defined contribution plans, defined benefit plans are required to file Form 5500

annually with the Department ofLabor Employee Benefits Security Administration.

DRAFT - Confidential
13

213 213



Expert Report of Dr. William Charlton, Ph.D., CFA and Dr. Stephen Magee, Ph.D.

Again, we obtained Form 5500 for several licensed alcoholic beverage manufactures and

retailers and companies who own premises on which other entities hold retail licenses

with legacy defined benefit plans. While some of these plans hold mutual funds, many

of them are large enough to have their own internal professional portfolio managers who

actively decide which companies to hold in their portfolio and also decide on how to

vote the shares that they hold. The holdings ofmutual funds and direct stock ownership

are identified in the Form 5500 filing.

34. We identified several other defined benefit plans but choose to focus our efforts on those

plans that held significant direct ownership in other alcoholic beverage related

companies. Exhibit 14 shows basic information on the seven defined benefit plans that

had sufficient holdings to be significant in tIris analysis. The seven plans cover more

than 450,000 employees and retirees and held in excess of$40 billion in assets.

35. Exhibit 15 presents the overlapping direct ownership between those companies licensed

to manufacture alcoholic beverages, those companies licensed to retail alcoholic

beverages, and those companies who own premises on which franchisees were licensed.

to retail alcoholic beverages. The table demonstrates that there is substantial

overlapping ownership across all three categories. Employees ofthe respective pension

funds directly benefit from the overlapping positions. VVhile we did not verify the types

of shares each fund held, we presume that the pension funds would be. able to exercise

their normal voting rights should they decide to do so.

36. While Safeway and Kroger are relatively small plans, they still hold over $1.7 million in

companies licensed to manufacture alcoholic beverages and over $25 nrillion in
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companies licensed to retail or own premises on which alcoholic beverages are licensed

for retail. The largest overlapping ownership is in the pension funds ofthe companies

that own premises. Those funds hold in excess of$69 million ofmallufacturers and a

combined $600 million in retailers or other companies that also own premises. In our

admittedly limited sample the total ownership across all tiers exceeded $708 million.

Underestimation of Ovedapping Ownership

37. Our goal was to document the existence and extent of overlapping ownership within the

alcoholic beverages industry in Texas. We do not represent our results to be definitive.

We have several reasons to believe that our results underestimate the actual overlapping

ownership.: 1) We did not systematically identify every alcoholic beverage

manufacturerlretailer licensed by Texas. For example we did not include any Asian

alcoholic beverages manufacturers; 2) We also did not identify every defined

contribution and defined benefit plan held by companies licensed to manufacture or sell

alcoholic beverages by Texas; 3) We trimmed the list down and focused on the most

common and larger holdings in alcoholic beverages manufacturersJretailers; 4) \\Thile

the pOltfolio lists we had were in electronic format, they were not in an easily searchable

format and often times the names of companies varied by reporting entity. As a result

we manually scanned the portfolios, so in all likelihood we may not have identified aU

ofthe target companies; 5) We focused on common stock only -- \ve know that some

funds also hold debt in alcoholic beverages beverage manufacturers/retailers licensed by

Texas, and some may hold preferred shares. as well; 6) In the event that we did not have

a high degree of confidence in the identity ofa mutual fund held in the DC plans, we did

DRAFT - Confidential
15

215
215





Expert Report ofDr. William Charlton, Ph.D., CFA and Dr. Stephen Magee, Ph.D.

have similar overlapping ownership. For example, we reviewed the Texas County &

District Retirement System and are aware that they hold in excess of$3.6 billion in State

StreeCs U.S. Total Stock Market Fund. This mutual fund is widely diversified and most

likely has overlapping ownership positions in alcoholic beverage manufacturers and

retailers; 14) Given private investors lack of investment constraints and reporting

requirements, it is possible to create overlapping ownership positions that are not

discemible to external observers.

V. Documents considered

38. A complete list oftlle documents we reviewed is provided in Exhibit 16.

VI. Potential Additional Analyses to Perform

39. Our opinions aTe based on the information received and available as ofthe date ofmy

report. We will consider any additional documents or information that becomes

available after the date of this report. We will consider issues raised at our depositions,

to fue extent they are taken. Any of tbis additional information may cause us to change

. our opinions, and we may supplement tlus report accordingly.

VIT. Compensation

40. Steve Magee is being compensated at a rate of $600 per hour. William Charlton is being

compensated at a rate of $500 per hour.
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Respectfully Submitted,

William Charlton

Steve Magee
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Notice ofProtest
TABC Docket No. 607230
Page 2 of3

retailer, or between a wholesaler and a retailer, as the words "wholesaler,"
"retailer, It and Itmanufacturer" are ordinali.ly used and understood, regardless of
the specific names given pennits lmder Subtitle A, Title 3, of this code.

(b) In considering an original or renewal application for a penult issued under
Subtitle A, Title 3, of tills code, the commission or administrator may make any
investigation or request any additional information necessary to enforce this
section and to provide strict adherence to a general policy of prohibiting the tied
house and related practices, The activities prohibited by this section are unfair
competition and unlawful trade practices.

(c) No person having an interest in a permit issued under Subtitle A, Title 3,
of this code may secure or hold, directly or indirectly, au ownership interest in the
business or corporate stocks, including a stock option, convertible debenture, or
similar interest, in a penuit or business of a permittee of a different level who
maintains licensed premises in Texas.

(h) No permittee may enter with a permittee of a different level or with
another person or legal entity into a conspiracy or agreement to control or
manage, financially or administratively, directly or indirectly, in any form or
degree, the business or interests of a permittee of a different level.

Sec. 102.07. (a) Except as provided in Subsections (b), Cd), and (g), no person who
owns or has an interest in the business of a distiller, brewer, rectifier, wholesaler,
class B wholesaler, winery, or wine bottler, nor the agent, servant, or employee of
such a person, may:

(1) ovm or have a direct or indirect interest in the business, premises, equipment,
or -fixtures of a retailer;

Sec. 102.11. No manufacturer or distributor directly or indirectly, or through a
subsidiary, affiliate, agent, employee, officer, director, or firm member, may:

(1) own any interest in the business or premises of a retail dealer of beer;

In accordance with the Sec. 61.31(b) of the Code, the matter will be referred to the Travis
County Judge for healing and consideration wherein the Protestants 'Nill request that the Court
refuse the application pursuant to Sections 61.42(a)(3), 61.43(a)(9), 61.44(a)(1), anc1Jor Sec.
61.44Cb)(1).

Sec. 61. 42(a) The county judge shall refuse to approve an application for a license
as a disiJ:ibutor or retailer lihe has reasonable grounds to believe and finds that:

(3) the place or manner in which the applicant for a retail dealer's license may
conduct his business warrants a refusal of a license based on fue general welfare,
health, peace, morals, safety, and sense of decency of the people;
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